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AGRICULTURAL AND VETERINARY CHEMICALS (WESTERN AUSTRALIA) AMENDMENT 
BILL 2001 

Second Reading 

Resumed from 29 May. 

HON B.K. DONALDSON (Agricultural) [8.04 pm]:  This Bill is a legislative response to two decisions of the 
High Court - Hughes and Wakim - in which the constitution and foundation of the cooperative scheme 
legislation in the national Corporations Law was challenged, thereby putting other cooperative schemes in a 
constitutional wilderness. 

This is an amending Bill complementary to commonwealth legislation introduced in the Senate in April this 
year.  The Bill was referred to the Legislation Committee on 29 May.  The committee, in its second report, 
examined the Bill together with the Co-operative Schemes (Administrative Actions) Bill 2001.  There is a strong 
link between those Bills and the challenge in the Hughes and Wakim cases, which are outlined in the report.  
This House has dealt with some Bills under the national Corporations Law and I note that the Co-operative 
Schemes (Administrative Actions) Bill 2001 is on the Notice Paper to be debated either today or tomorrow. 

This Bill has two clear objectives.  The Bill confers powers on commonwealth authorities and officers to carry 
out functions under the scheme.  That is necessary when the previous conferral by state legislation was not 
expressly authorised by commonwealth legislation.  These provisions will have an effect on the national 
registration authority, the commonwealth Director of Public Prosecutions and the commonwealth Administrative 
Appeals Tribunal.  The second objective is to confer powers on, and validate previous actions of, commonwealth 
inspectors and analysts when those actions are carried out without the requisite statutory powers. 

The Agricultural and Veterinary Chemicals (Western Australia) Act 1995 set up a national registration scheme 
under the national registration authority so that the States conferred powers under one umbrella on anybody 
labelling, importing and dealing with chemicals or veterinary supplies.  It prevented much misunderstanding and 
confusion because the States had different labelling requirements.  There was uncertainty in some States that had 
not granted power for those chemicals to be released.  Prior to 1995, it was difficult for retailers or importers to 
know which States allowed those chemicals. 

The third part of the Bill came about because the High Court’s decision in the Wakim case meant that the state 
legislation could not give the Federal Court jurisdiction to determine matters arising under state law.  Part 6 of 
the Agricultural and Veterinary Chemicals (Western Australia) Act, which was enacted prior to the Wakim case, 
conferred state jurisdiction on the Federal Court.  The Bill proposes to repeal part 6.  Similar amendments have 
already been enacted in other States. 

The national registration authority is an independent statutory authority which undertakes the commonwealth 
responsibilities under the national registration cooperative scheme for agricultural and veterinary chemicals, 
referred to as NRS.  People who import or manufacture chemicals or chemical products are required to comply 
with federal legislation governing the assessment and registration of those chemicals.  There are four national 
chemical assessment and registration schemes for food, industrial chemicals, pharmaceuticals and agricultural 
and veterinary chemicals.  The schemes operate in a complementary manner to ensure that no unnecessary 
duplication or regulatory burden is placed on industry.  Each of the four chemical assessments and other 
registration schemes is defined in legislation.  I was amused to note that seven pieces of legislation have been 
enacted to support the national registration scheme.  Obviously Governments have this right, because three of the 
Acts deal with registration activities and four relate to registration fees and charges.  I might sound flippant and 
cynical, but it appears there were compelling reasons to have more legislation to ensure that the fees and charges 
were collected.  Of course, it is a self-funding authority.  The national registration scheme involves evaluation of 
the registration and review of agricultural and veterinary chemical products, including active constituents; 
product labels; the issuing of permits; the control of manufactured chemical products; controls regulating the 
supply of chemical products; and provisions ensuring compliance with and for the enforcement of the code.   

I was pleased to see that the high standards achieved by the Standing Committee on Legislation over the past 
eight years have been maintained.  It has scrutinised legislation very effectively for this House and it has made 
some important contributions as a result of self-referring legislation.  I compliment the members of the 
committee.  I strongly support the committee system.  The committee’s early work deserves congratulations.  I 
encourage members to read the committee’s report because it clearly spells out what this Bill is all about.   

Hon Derrick Tomlinson:  It is an excellent report that should be commended for its comprehensiveness and 
clarity. 
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Hon B.K. DONALDSON:  I thank the member, who is a former chairman of the committee.  His knowledge was 
and still is valuable.  His interjection demonstrates that very well.   

Several members interjected. 

The PRESIDENT:  Order!  We are hearing a welter of congratulation - some of it self-congratulation. 

Hon B.K. DONALDSON:  This measure will have an effect on the Director of Public Prosecutions, the National 
Registration Authority for Agricultural and Veterinary Chemicals, the commonwealth Director of Public 
Prosecutions and the commonwealth Administrative Appeals Tribunal.  This amending legislation will pick up 
and amend the current Western Australian Act in line with the new commonwealth legislation.  I do not know 
whether the Senate has passed that legislation.  

Hon Kim Chance:  I believe it has.  

Hon B.K. DONALDSON:  The legislation has worked very well since its enactment in 1995.  Although the State 
has the power to withdraw from this cooperative scheme by giving 12 months’ notice, I cannot imagine that it 
would wish to do so.  It has introduced certainty into the system of labelling of chemicals.  The use of those 
chemicals once they reach Western Australia is still under the control of the State, and that is very important.  
The State also has the right to advise on Western Australia’s position about some of the chemicals being 
registered nationally.  I understand that that power is not changed.   

When the Hughes case reached the High Court, the national registration scheme came into question.  It does not 
matter on which side of the House one sits, one must agree that something had to be done because the issue was 
left wide open to further High Court cases.  I understand that the legislation validates any actions taken by 
commonwealth officers or analysts.  However, no specific scenario has been mentioned in which that would 
apply.  This legislation validates their actions and gives them authority if someone questions the actions of those 
officers.   

The Wakim case called into the question the cross-vesting arrangements between the Commonwealth and the 
States.  Cross-vesting involves one superior court exercising the jurisdiction of another superior court.  It allows 
legal action to be transferred between jurisdictions and consolidated so that one court can hear all the matters 
related to one dispute.   

The shadow Attorney General spoke at length about the commonwealth Corporations Law.  He said at the time 
that the Commonwealth Government was trying another grab for power.  Although the High Court has ruled in 
these two cases, I do not believe this is another such grab for power.  We should have a national scheme.  I 
vaguely remember a debate about the different state laws dealing with the meat content of sausages.   

Hon Kim Chance:  I remember a very good episode of Yes Minister about British sausages.   

Hon B.K. DONALDSON:  It had something to do with the content of snaggers. 

Hon Kim Chance:  It involved the Australian and New Zealand Food Authority food standards.   

Hon B.K. DONALDSON:  I am not saying that it was mixed up with this - thank goodness!   

Hon Derrick Tomlinson:  Agricultural and veterinary chemicals may have been mixed into the sausages.  

Hon B.K. DONALDSON:  I vaguely recollect something about sausages and the different state laws dealing 
with meat content.  It is now standard across Australia.   

Hon Paddy Embry:  The meat content was too high in some States.   

Hon B.K. DONALDSON:  It sounded funny at the time, but state laws were being contravened.  

Hon Kim Chance:  That is covered by ANZFA regulations.  

Hon B.K. DONALDSON:  I know this issue was debated in the House when the previous Government 
introduced legislation to complement commonwealth legislation.  I have never heard a farming group or anyone 
else criticise the process that is now in place.  

Actions of the national registration cooperative scheme officers, if taken before the passage of these 
amendments, may not be legal.  Questions have been asked about what actions took place that may be seen to be 
illegal.  At this stage, no actions can be identified.  As I said earlier, actions need to be validated. 
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Ms Katy Ashforth, acting manager of legislation in the Department of Agriculture, explained to the Standing 
Committee on Legislation that, to her knowledge, no action had been taken against any officers performing 
functions under the national registration scheme. 

I quote from the committee report - 

Mr Greg Calcutt, Parliamentary Counsel, Ministry of Justice, explained to the Committee that the Bill 
contains other validations which are not specifically related to either the Hughes or Wakim cases.  He 
said that: 

“In the course of researching the AgVet scheme, the commonwealth officers identified some other 
unrelated problems with the legislation, first the Commonwealth had not properly accepted the 
functions that were given to its officers and secondly we had not adequately conferred those powers in 
our AgVet legislation.” 

The amending Bill will solve some of these anomalies retrospectively as proposed in part 5 - 

The Bill solves these anomalies retrospectively in proposed Part 5.  It repeals and then re enacts Part 5 
of the Agricultural and Veterinary Chemicals (WA) Act 1995 which contains the provisions that apply 
certain Commonwealth administrative laws as laws of the State.  These laws are: 

•  The Administrative Appeals Tribunal Act 1975; 

•  The Freedom of Information Act 1982; 

•  The Ombudsman Act 1976; 

•  The Privacy Act 1988;and 

•  regulations in force under those Acts. 

I could continue running through some of the background of the amending Bill but, needless to say, the 
Opposition supports the Bill.  The Opposition has taken into consideration consultation with industry and the 
excellent report from the Legislation Committee that sets out the reasons for the Bill.  The committee 
recommended that the Bill be passed without amendment.  It goes to show that, as law-makers, we believe that 
we get everything right, but somewhere along the line a court will tell us that, if something is in question, we 
need to do something about it.  It is pleasing to see the Government act quickly on this matter.  I hope that the 
amendments will allow the national registration scheme to continue.  It is doing good work and it gives us some 
certainty in the use of chemicals and chemical labelling.  Although the control of chemicals is under a national 
umbrella, certain aspects of control are retained by the State.  Once chemicals under the control of the national 
registration scheme enter the State, state laws for their control will come into force.  The State has not been 
bulldozed into something that it does not want.  If the State has reasons to be dissatisfied with the current 
national registration scheme and the legislation that oversees it, it can, with 12 months notice, withdraw from the 
scheme.  I would be surprised if that were to occur in Western Australia or any other State.  All States and 
Territories appear to be happy with the process.  Future High Court decisions may require us to make further 
amendments, but one hopes not.  One hopes that we have the process in place legally and constitutionally and are 
able to ensure that the scheme operates effectively.  The Opposition supports this Bill. 

HON W.N. STRETCH (South West) [8.25 pm]:  I am overwhelmed by the plaudits from my colleagues on the 
production of this report.  As I was called the coordinator of the subcommittee that worked on this particular 
aspect of the report, I believe that I should make some comments.  My friend and colleague Hon Bruce 
Donaldson - whom I almost called my learned friend, as he was so erudite in his explanation of the Bill - has laid 
the report clearly before the House.  The committee had the opportunity to call expert evidence and bring further 
matters before the House for the edification of the committee and the House and to allay fears in the public mind.  
Fears exist in the public mind - particularly the farming mind - whenever there is a hint of a takeover by the 
Commonwealth of the State’s regulation of things as important as agricultural chemicals and veterinary products. 

Members will know from long experience in the political field that it does not take much to start wild 
suppositions and speculation about the effects of a Bill.  Even though the committee has had matters clarified 
and laid before it, it is important that the issues be brought to the House and debated so that the minister in 
charge of the Bill gives his imprimatur to the evidence given to the committee.  People can read in Hansard what 
the minister says about the Bill.  It is then accepted as irrefutable fact. 

I am a farmer and farmers have a natural suspicion when it seems as though the State may cede a power to the 
Commonwealth.  The committee examined Mr Peter Rutherford, who is the chemicals coordinator of the 
Department of Agriculture, and Ms Katy Ashforth, the acting manager, legislation, of the department.  I thank 
the minister for expediting matters so that those officers could give evidence to the committee.  It was most 
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helpful.  It was a short hearing; most matters were cleared up in half an hour.  It laid to rest many concerns that 
were held in agricultural areas.  The report has now been widely circulated and I have no problem in quoting 
from it. 

On behalf of the committee I examined Mr Rutherford and Ms Ashforth and asked them about the perceived 
problems.  The committee was composed of two farmer-scientists and one qualified scientist.  One perceived 
problem was whether any actions that had been previously undertaken by officers who had their actions ratified 
under commonwealth imprimatur were legal under the new legislation or whether they would be liable for 
prosecution in the future for things that had happened in that time?  We were assured that that would not be the 
case.  As members are aware, huge differences in agricultural practices and in the land itself exist between 
Western Australia and the eastern States.  Some people were therefore concerned that products that would be 
totally inappropriate in Western Australia could be registered for use in the eastern States, and conversely 
products that would be very valuable in the Western Australian context could be banned by the eastern States.  
That situation could occur due to the enormous differences in climatic and soil factors across the continent. 

As Hon Bruce Donaldson said, two witnesses clarified that the responsibility of the Commonwealth was to 
register and control the importation, manufacture, etc of the chemicals to the labelling stage.  Once the chemicals 
were labelled in their proper containers and shipped to the various States, their implementation and use by 
farmers or horticulturalists would be under state control.  We are clear about that; that satisfied members.  There 
is a clear line of demarcation.  Once a product is labelled and within a State, it is then a state responsibility.  The 
minister must make that clear so that the legislation is clear for the farming community and others.  

We raised the question of whether, conversely, Western Australia would have the power to negotiate and have 
approved for use under the Commonwealth, a chemical that was deemed to be of great use in this State but not 
recognised federally.  As my colleague Hon Bruce Donaldson said, if it was given approval that could happen.  I 
think Hon Giz Watson raised it within the context of 10,80 poisoning and control of fox baiting under the 
Western Shield scheme.  New chemicals are being constantly developed, particularly in that rather exciting field.  
All those matters were cleared up, which showed the value of the Standing Committee on Legislation exploring 
them in some detail.  I appreciate that it was not easy to cover all those matters when drafting the Bill and even 
writing the ministerial notes.  I hope the committee’s report is helpful to the House.  We found it an interesting 
study and I thank my colleagues on the committee for their input.  

Given those clarifications and safeguards the committee had no problems with the legislation.  We put to rest all 
the bogymen that people had aired and that we thought up ourselves.  The Liberal Party is, therefore, happy to 
support the legislation. 

HON M.J. CRIDDLE (Agricultural) [8.33 pm]:  Hon Bruce Donaldson and Hon Bill Stretch outlined the 
purpose of the Bill, which is to confer the power of the commonwealth authorities on officers to carry out their 
functions under the scheme.  The Bill also validates the previous actions of the commonwealth inspectors and 
analysts.  People should be aware that the National Registration Authority for Agricultural and Veterinary 
Chemicals is the governing body that assesses chemicals as they enter Australia.  That is a very important task 
concerning agricultural chemicals being imported at present.  Agriculture will benefit enormously if chemicals 
can be imported as cheaply as possible.  People will be aware of Monsanto and the dumping duty incident, and 
the possibility for situations like that to add to the cost of chemicals by approximately 150 per cent.  Some very 
important decisions are being made about chemicals for use in Australia.  They have a very important job.  
Western Australia will benefit from this legislation.  The National Party is happy to support it. 

HON DEE MARGETTS (Agricultural) [8.34 pm]:  I thank the minister for noticing that I had indicated earlier 
that I intended to speak.  The Greens (WA) did not particularly like the Bill in the first place.  However, we 
understand that agreement has been reached on these issues; therefore, in this instance we will let it go through 
to the keeper. 

HON KIM CHANCE (Agricultural - Leader of the House) [8.35 pm]:  I thank members for their support of the 
Bill; it is valuable.  Although Hon Dee Margetts’ comment was abbreviated, it is valuable that we note the 
concerns expressed by her, in that, whenever we talk about regulation of the use of chemicals we need to be 
aware of what we are doing.  Indisputably, the use of chemicals has brought massive benefits to agriculture.  
However, as with any benefit arising from the use of chemicals, potential costs arise and there are good reasons 
to be particularly careful in the way we use the chemicals and frame the laws designed to govern and regulate 
their use.  For that very reason, the Government has brought on this legislation.  It makes a great deal of sense to 
have a common, national set of regulatory procedures to govern the importation, assessment and registration of 
chemicals and, indeed - as we said in the debate about regional differences - the way in which chemicals may be 
used.  The labelling requirements are a key condition, particularly in the field of veterinary chemicals when they 
are being used for animals bred for human consumption and important questions arise of withholding periods 
and the requirements that need to be applied to them.  



Extract from Hansard 
[COUNCIL - Wednesday, 1 August 2001] 

 p1829b-1834a 
Hon Bruce Donaldson; President; Hon Bill Stretch; Hon Murray Criddle; Hon Dee Margetts; Hon Kim Chance 

 [5] 

Although some chemicals can be used quite properly and appropriately in the management of animals intended 
for human consumption, or for managing poultry, if the withholding periods, for example, are not understood or 
ignored or are inappropriate in given circumstances, even with properly registered chemicals, problems can show 
up in trace elements of chemical properties in food and foreign markets, which can cause major problems.  This 
is particularly the case when some markets may have a nil tolerance for certain elements and other markets may 
have a reasonable tolerance.  We may be reasonably certain that those chemicals will cause no problems, but a 
market may have yet to register a trace element of that chemical for its market, even though every other market 
in the world may well have done that.  That can arise from time to time with Japanese markets.  The rest of the 
world may have accepted that a new chemical has come onto the market that replaces a far more harmful 
chemical, but because the Japanese market has yet to accept trace elements of that chemical it is not acceptable. 

That means when we are targeting a particular market of that nature, we are forced to use a chemical that is not 
as desirable either for animal or human health than the later chemical that replaced it.  It is interesting to note 
that over the past couple of decades, chemical availability and chemical research and development has made 
enormous strides away from highly dangerous organophosphatic and organochlorine chemicals that were used so 
widely.  Those chemicals were intractable in animal tissue and in the soil and have largely been replaced by 
chemicals that have a very short half life and deteriorate quickly into natural elements.  Nonetheless, there is still 
danger in the use of any chemical and it is important that we have thorough and efficient regulatory mechanisms 
to control them.   

I thank Hon Bruce Donaldson for this erudite explanation of the point of the Bill.  He quite properly commended 
the Legislation Committee for its creditable work in analysing the legislation; that is, its report No 2.  It was a 
good report and, as Hon Bill Stretch said, the referral of the Bill to the committee enabled questions to be asked 
about the effect of the Bill that were entirely appropriate.  I also thank Hon Bill Stretch for acknowledging Mr 
Peter Rutherford and Ms Katy Ashforth for their assistance to the committee.  I found both of those officers to be 
extremely helpful generally.   

The issues that were raised by Hon Bill Stretch about the differences between regional registration have been 
broadly covered in my response.  Hon Bruce Donaldson referred to the State’s power, although I think Hon Bill 
Stretch’s explanation might have covered those questions asked by Hon Bruce Donaldson.  The power of the 
State is not affected by the legislation.  The real effect of the legislation is to place the national registration 
scheme on a more sound constitutional footing and to fill certain gaps that became apparent, as the member said, 
in the Hughes’ case.  The legislation enables those gaps in the conferral of duties, functions and powers of the 
commonwealth authorities directly, of the commonwealth Administrative Appeals Tribunal and of persons who 
are acting under appointment of the commonwealth law to be validated in cases in which there may have been 
some question about their validity.   

Hon Bruce Donaldson also asked whether commonwealth legislation was in place yet.  I replied that I believed it 
was but, in retrospect, that may not have been correct.  At this stage, the commonwealth Bill, the Agricultural 
and Veterinary Chemicals Legislation Amendment Bill 2001, was introduced into the Senate on 3 April 2001.  It 
has been through the Senate but I do not believe it can commence until our legislation is enacted.  That is part of 
the deal in the complimentary legislation.   

I also thank Hon Murray Criddle for his support.  He referred to the import assessment process.  That is a valid 
and extremely important component of the whole issue, not so much of national registration, but an enabling 
factor in the import process and it is incredibly important.  As the member also indicated, it is extremely topical 
at the moment.  I hope that the issue of the anti-dumping application made on behalf of Monsanto will be 
resolved effectively.  A number of opinions are held but it would be improper for me to comment on those in any 
detail.  However, I hope that matter has been resolved adequately in the proper interests of Australian 
agriculture.   

In passing, I note that legislation such as this allows important cases such as the Monsanto case to be argued 
against a background of sound and consistent national legislation and removes any possibility of loopholes 
getting in the way of an extremely important case.  All members want this case to be dealt with on its merits.  
Obviously we all have a view about how that case ought to be resolved, but those views should not be discussed 
in this place.  However, if there were any deficiencies in the national legislation that could get in the way of the 
proper dealing of that legislation, it would be extremely regrettable.  Once again I thank honourable members for 
their support and I commend the Bill.  

Question put and passed. 

Bill read a second time, passed through remaining stages without debate, and transmitted to the Assembly. 
 


